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NON RESIDENT TAXATION 2

( LEARNING OUTCOMES W

After studying this Chapter, you will be able to -

o O 0O 0O 0o

o O 0O 00O

determine the residential status of Individuals, HUF, AOPs/ BOls, Firms & Companies etc;

examine the scope of income chargeable to tax in respect of different persons, after
ascertaining their residential status;

examine when income arising in the hands of non-resident from a transaction is deemed to
accrue or arise in India;

appreciate the circumstances when the presence of eligible fund manager in India would
not constitute business connection in India for an eligible investment fund;

identify whether a particular income is exempt in the hands of a non-resident based on the
provisions of the Income-tax Act, 1961;

compute the profits and gains for non-resident assessees from shipping business,
business of operation of aircraft, business of civil construction etc. in certain turnkey power
projects applying the presumptive tax provisions under the Income-tax Act, 1961;

determine the quantum of head office expenditure allowable as deduction to non-residents;

determine the tax payable by the non-residents on dividend, royalty and fees for technical
service applying the special provisions of Chapter XIl;

determine the tax payable by non-residents applying the special provisions relating to
certain incomes of non-residents prescribed under Chapter XII-A;

examine the withholding tax provisions to determine the tax, if any, required to be deducted
at source on certain payments made to non-residents;

compute the total income of non-residents and tax payable thereon, applying the general
provisions and special provisions applicable to non-residents under the Income-tax Act,
1961.
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m INTERNATIONAL TAXATION

‘&S 211 INTRODUCTION

Taxation of cross-border transactions are generally based on the two concepts:
1. Residence based taxation
2. Source based taxation

Residence based taxation: The concept of residence-based taxation asserts that natural persons
or individuals are taxable in the country or tax jurisdiction in which they establish their residence or
domicile, regardless of the source of income. In case of companies, the place of incorporation or
the place of effective management is generally considered as its place of residence.

Source based taxation: According to this concept, a country considers certain income as taxable
income, if such income arises within its jurisdiction. Such income is taxed in the country of source
regardless of the residence of the taxpayer.

= 21.2 RESIDENTIAL STATUS AND SCOPE OF TOTAL
INCOME

(1) Residential Status [Section 6]

The incidence of tax on any assessee depends upon his residential status under the Act. For all
purposes of income-tax, taxpayers (individuals and HUF) are classified into three broad categories
on the basis of their residential status viz.

(1) Resident and ordinarily resident
(2)  Resident but not ordinarily resident
(3)  Non-resident

Taxpayers (other than individuals and HUF) are classified into two broad categories on the basis of
their residential status viz.

(1) Resident
(2)  Non-resident

The residential status of an assessee must be ascertained with reference to each previous year. A
person who is resident and ordinarily resident in one year may become non-resident or resident
but not ordinarily resident in another year or vice versa.
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on resioent Taxarion G

The provisions for determining the residential status of assessees are:

(1)  |Residential status of Individuals|

Residential status on the basis of number of days of stay in India

Under section 6(1), an individual is said to be resident in India in any previous year, if he satisfies
any one of the following conditions:

(i) He has been in India during the relevant previous year for a total period of 182 days or
more, or

(i) He has been in India during the 4 years immediately preceding the relevant previous year
for a total period of 365 days or more and has been in India for at least 60 days in the
relevant previous year.

If both the above conditions are not satisfied, the individual is a non-resident.

Notes:

(a)  The term “stay in India” includes stay in the territorial waters of India (i.e., 12 nautical
miles into the sea from the Indian coastline). Even the stay in a ship or boat moored in
the territorial waters of India would be sufficient to make the individual resident in India.

(b) It is not necessary that the period of stay must be continuous or active nor is it essential
that the stay should be at the usual place of residence, business or employment of the
individual.

(c)  For the purpose of counting the number of days stayed in India, both the date of
departure as well as the date of arrival are considered to be in India.

(d)  The residence of an individual for income-tax purpose has nothing to do with citizenship,
place of birth or domicile. An individual can, therefore, be resident in more countries than
one even though he can have only one domicile.

Exceptions:

The following categories of individuals will be treated as resident in India only if the period of their
stay during the relevant previous year amounts to 182 days or more. The condition of presence in
India for 60 days or more in the relevant previous year is not applicable for such individuals.

(i) Indian citizen, who leaves India during the relevant previous year as a member of the
crew of an Indian ship or for purposes of employment outside India, or
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m INTERNATIONAL TAXATION

(i) Indian citizen or person of Indian origin' who, being outside India comes on a visit to
India during the relevant previous year.

However, such person having total income, other than the income from foreign sources
[i.e., income which accrues or arises outside India (except income from a business
controlled from or profession set up in India) and which is not deemed to accrue or arise
in India], exceeding ¥ 15 lakhs during the previous year will be treated as resident in
India if -

- the period of his stay during the relevant previous year amounts to 182 days or

more, or

- he has been in India during the 4 years immediately preceding the previous year
for a total period of 365 days or more and has been in India for at least 120 days
in the previous year.

Note - Stay in India for 120 days in the relevant P.Y. is not a standalone condition. This
condition requires stay in India for 120 days in the relevant P.Y. + 365 days in the 4 years
immediately preceding the P.Y.

How to determine period of stay in India for an Indian citizen, beinq a crew member?

In case of foreign bound ships where the destination of the voyage is outside India, there is
uncertainty regarding the manner and the basis of determining the period of stay in India for an
Indian citizen, being a crew member.

To remove this uncertainty, Explanation 2 to section 6(1) provides that in the case of an individual,
being a citizen of India and a member of the crew of a foreign bound ship leaving India, the period
or periods of stay in India shall, in respect of such voyage, be determined in the prescribed
manner and subject to the prescribed conditions.

Accordingly, the CBDT has vide, Notification No. 70/2015 dated 17.8.2015, inserted Rule 126 in
the Income-tax Rules, 1962 to compute the period of stay in such cases.

According to Rule 126, for the purposes of section 6(1), in case of an individual, being a citizen of
India and a member of the crew of a ship, the period or periods of stay in India shall, in respect of
an eligible voyage, not include the following period:

'A person is said to be of Indian origin if he or either of his parents or either of his grandparents were born in undivided
India.
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Period to be excluded

Period commencing from Period ending on

the date entered into the Continuous | And | the date entered into the Continuous Discharge
Discharge Certificate in respect of joining Certificate in respect of signing off by that

the ship by the said individual for the eligible individual from the ship in respect of such voyage.
voyage

Meaning of certain terms:

Terms Meaning

(@) | Continuous This term has the meaning assigned to it in the Merchant Shipping (Continuous
Discharge Discharge Certificate-cum Seafarer’s Identity Document) Rules, 2001 made under the
Certificate Merchant Shipping Act, 1958.

(b) Eligible A voyage undertaken by a ship engaged in the carriage of passengers or freight in
voyage international traffic where —

(i)  for the voyage having originated from any port in India, has as its destination any
port outside India; and

(ii)  for the voyage having originated from any port outside India, has as its destination
any port in India.

ILLUSTRATION 1

Mr. Ajay is an Indian citizen and a member of the crew of a Mauritius bound Indian ship engaged
in carriage of passengers in international traffic departing from Mumbai port on 16t July, 2023.
From the following details for the P.Y.2023-24, determine the residential status of Mr. Ajay for
A.Y.2024-25, assuming that his stay in India in the last 4 previous years (preceding P.Y.2023-24)
is 415 days and last seven previous years (preceding P.Y.2023-24) is 745 days:

Particulars Date

Date entered into the Continuous Discharge Certificate in respect of joining the | 16t July, 2023
ship by Mr. Ajay

Date entered into the Continuous Discharge Certificate in respect of signing off | 19t January, 2024
the ship by Mr. Ajay
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SOLUTION

In this case, since Mr. Ajay is an Indian citizen and leaving India during P.Y. 2023-24 as a member
of the crew of an Indian ship, he would be resident in India, only if he stayed in India for 182 days
or more.

The voyage is undertaken by an Indian ship engaged in the carriage of passengers in international
traffic, originating from a port in India (i.e., the Mumbai port) and having its destination at a port
outside India (i.e., the Mauritius port). Hence, the voyage is an eligible voyage for the purposes of
section 6(1).

Therefore, the period beginning from 16t July, 2023 and ending on 19t January, 2024, being the
dates entered into the Continuous Discharge Certificate in respect of joining the ship and signing
off from the ship by Mr. Ajay, an Indian citizen who is a member of the crew of the ship, has to be
excluded for computing the period of his stay in India. Accordingly, 188 days
[16+31+30+31+30+31+19] have to be excluded from the period of his stay in India. Consequently,
Mr. Ajay’s period of stay in India during the P.Y.2023-24 would be 178 days [i.e., 366 days — 188
days]. Since his period of stay in India during the P.Y.2023-24 is less than 182 days, he is a non-
resident for A.Y.2024-25.

Note - Since the residential status of Mr. Ajay is “non-resident” for A.Y.2024-25 consequent to his
number of days of stay in P.Y.2023-24 being less than 182 days, his period of stay in the earlier
previous years become irrelevant.

Deemed resident [Section 6(1A)]

An individual, being an Indian citizen, having total income, other than the income from foreign
sources [i.e., income which accrues or arises outside India (except income from a business
controlled from or profession set up in India) and which is not deemed to accrue or arise in Indial,
exceeding T 15 lakhs during the previous year would be deemed to be resident in India in that
previous year, if he is not liable to pay tax in any other country or territory by reason of his domicile or
residence or any other criteria of similar nature.

However, this provision will not apply in case of an individual who is a resident of India in the
previous year as per section 6(1).

Meaning of “liable to tax” - Liable to tax, in relation to a person and with reference to a country,
means that there is an income-tax liability on such person under the law of that country for the time
being in force. It also includes a person who has subsequently been exempted from such liability
under the law of that country [Section 2(29A)].
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Notes - (1) Only Indian citizen can be deemed resident. An individual who is not an Indian citizen
but a person of Indian Origin cannot be deemed resident u/s 6(1A).

(2) Stay in India is not necessary for being a deemed resident u/s 6(1A).

Resident and ordinarily resident/ Resident but not ordinarily resident

Only individuals and HUF can be resident but not ordinarily resident in India. All other classes of
assessees can be either a resident or non-resident. An individual and HUF would be not-ordinarily
resident if they satisfy any one of the conditions specified under section 6(6).

(i) If such individual has been non-resident in India in any 9 out of the 10 previous years
preceding the relevant previous year, or

(i) If such individual has during the 7 previous years preceding the relevant previous year
been in India for a period of 729 days or less, or

(i) If such individual is an Indian citizen or person of Indian origin (who, being outside India,
comes on a visit to India in any previous year) having total income, other than the income
from foreign sources [i.e., income which accrues or arises outside India (other than
income derived from a business controlled in or profession set up in India) and which is
not deemed to accrue or arise in India], exceeding ¥ 15 lakhs during the previous year,
who has been in India for 120 days or more but less than 182 days during that previous
year, or

(iv)  If such individual is an Indian citizen who is deemed to be resident in India under section
6(1A) [It may be noted that a deemed resident will always be a resident but not ordinarily
resident].

ILLUSTRATION 2

Chris Gayle, a West Indies cricket player visits India for 102 days in every financial year. This has
been his practice for the past 10 financial years.

(a)  Find out his residential status for the A.Y. 2024-25.

(b)  Would your answer change if the above facts relate to Srinath, an Indian citizen who
resides in West Indies and represents the West Indies cricket team?

(c)  What would be your answer if Srinath had visited India for 120 days instead of 102 days
every year, including P.Y.2023-24?
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SOLUTION

(a)

Determination of Residential Status of Mr. Chris Gayle for the A.Y. 2024-25:
Period of stay during the P.Y. 2023-24 = 102 days

Calculation of period of stay during 4 preceding previous years (102 days x 4=408 days)

P.Y. 2022-23 102 days
P.Y. 2021-22 102 days
P.Y. 2020-21 102 days
P.Y.2019-20 102 days

Total 408 days

Mr. Chris Gayle has been in India for a period of more than 60 days during P.Y. 2023-24
and for a period of more than 365 days during the 4 immediately preceding previous years.
Therefore, since he satisfies one of the basic conditions under section 6(1), he is a resident
for the AY. 2024-25.

Computation of period of stay during 7 preceding previous years = 102 days x 7=714 days

2022-23 102 days
2021-22 102 days
2020-21 102 days
2019-20 102 days
2018-19 102 days
2017-18 102 days
2016-17 102 days
Total 714 days

Since his period of stay in India during the past 7 previous years is less than 730 days, he is
a not-ordinarily resident during the A.Y. 2024-25. (See Note below)

Therefore, Mr. Chris Gayle is a resident but not ordinarily resident during the previous year
2023-24 relevant to the A.Y. 2024-25.

Note: An individual, not being an Indian citizen, would be not-ordinarily resident person if
he satisfies any one of the conditions specified under section 6(6), i.e.,

(i) If such individual has been non-resident in India in any 9 out of the 10 previous
years preceding the relevant previous year, or
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(i) If such individual has during the 7 previous years preceding the relevant previous
year been in India for a period of 729 days or less.

In this case, since Mr. Chris Gayle satisfies condition (ii), he is a not-ordinary resident for
the A.Y. 2024-25.

(b)  If the above facts relate to Mr. Srinath, an Indian citizen, who residing in West Indies,
comes on a visit to India, he would be treated as non-resident in India for previous year
2023-24, irrespective of his total income (excluding income from foreign sources), since
his stay in India in the current financial year is, in any case, less than 120 days.

() In this case, if Mr. Srinath’s total income (excluding income from foreign sources)
exceeds ¥ 15 lakh, he would be treated as resident but not ordinarily resident in India for
P.Y.2023-24, since his stay in India is 120 days in the P.Y.2023-24 and 480 days (i.e.,
120 days x 4 years) in the immediately four preceding previous years.

If his total income (excluding income from foreign sources) does not exceed ¥ 15 lakh, he
would be treated as non-resident in India for the P.Y.2023-24, since his stay in India is
less than 182 days in the P.Y.2023-24.

(2)  |Residential status of HUF|

Resident: A HUF would be resident in India if the control and management of its affairs is situated
wholly or partly in India.

Non-resident: If the control and management of the affairs is situated wholly outside India it would
become a non-resident.

Meaning of the term “control and management”

e The expression ‘control and management’ referred to under section 6 refers to the central
control and management and not to the carrying on of day-to-day business by servants,
employees or agents.

e  Control and management means de facto control and management and not merely having the
right to control or manage.

e The business may be done from outside India and yet its control and management may be
wholly within India. Therefore, control and management of a business is said to be situated at
a place where the head and brain of the adventure is situated. Merely because the family has
a house in India, where some of the members reside in the previous year, does not constitute
that place as the seat of control and management of the affairs of the HUF unless important
decisions concerning the affairs of the HUF are taken at that place.
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Resident and ordinarily resident/ Resident but not ordinarily resident

If Karta of resident HUF satisfies both the following additional conditions (as applicable in case of
individual) then, resident HUF will be “Resident and ordinarily resident” (ROR), otherwise it will be
“Resident but not ordinarily resident” (RNOR).

Additional conditions:

1. Karta of resident HUF should be resident in at least 2 previous years out of 10 previous
years immediately preceding relevant previous year.

2. Stay of Karta during 7 previous years immediately preceding relevant previous year
should be 730 days or more.

l Residential Status of a HUF |

Is the control and management of its affairs situated
wholly or partly in India?

YES NO

—

Is Karta resident in India in any 2 PYs out of 10 PYs ) )
preceding the relevant PY? HUF is Non-Resident

+

Is his stay in India for 730 days or more during the 7 PYs
preceding the relevant PY?

J

| ] L L]
n
l HUF is ROR I l HUF is RNOR I

(3) Residential status of firms, AoPs and Bols|

Resident: A firm, AoP and Bol would be resident in India if the control and management of its
affairs is situated wholly or partly in India.
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Non-resident: Where the control and management of the affairs is situated wholly outside India,
the firm, AoP and Bol would become a non-resident.

Note - The residential status of the partners/ members is immaterial while determining the
residential status of a Firm/AOP/BOI.

The term “Non-resident” is defined under section 2(30) of the Income-tax Act, 1961 as a person
who is not a "resident". However, for the purposes of sections 92B, 93 and 168, non-resident
would include a person who is not ordinarily resident within the meaning of section 6(6).

(4) Residential status of local authorities and artificial juridical persons|

Resident: Local authorities and artificial juridical persons would be resident in India if the control
and management of its affairs is situated wholly or partly in India.

Non-resident: Where the control and management of the affairs is situated wholly outside India,
they would become non-residents.

(5) [Residential status of a Company|

A company would be resident in India in any previous year, if-
(i) it is an Indian company; or

(i) its place of effective management, in that year, is in India.

“Place of effective management “means a place where key management and commercial
decisions that are necessary for the conduct of the business of an entity as a whole are, in
substance made [Explanation to section 6(3)].

DETERMINATION OF RESIDENTIAL STATUS OF A COMPANY

Is the company an Indian | N Whethe( P.Ollzl\g.Of.thtT] No nzzergzgg:tn%irstse
7 company is in India in the i
company’ > elevant PY.2 relevant P.Y.

Yes Yes

The company is a resident
in India for the relevant P.Y.
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m INTERNATIONAL TAXATION

Guiding Principles for determination of Place of Effective management (‘POEM’) of a
Company, other than an Indian company — [Circular No. 6/2017, dated 24.01.2017 & Circular
No. 8/2017, dated 23-02-2017]:

Place of effective management' (POEM) is an internationally recognised test for determination of
residence of a company incorporated in a foreign jurisdiction. Most of the tax treaties entered into
by India recognises the concept of 'place of effective management' for determination of residence
of a company as a tie-breaker rule for avoidance of double taxation.

The CBDT has laid down the following guiding principles to be followed for determination of
POEM.

Concept of Substance over form

The determination of the POEM will depend upon the facts and circumstances of a given case.
The POEM concept is one of substance over form. It may be noted that an entity may have more
than one place of management, but it can have only one place of effective management at any
point of time. Since “residence” is to be determined for each year, POEM will also be required to
be determined on year to year basis.

Whether the company is engaged in active business outside India? - An important criterion
for determination of POEM

The process of determination of POEM would be primarily based on the fact as to whether or nof
the company is engaged in active business outside India.

A company shall be said to be engaged in 'active business outside India’

- if passive income is not more than 50% of its total income, and
- less than 50% of its total asset are situated in India; and

- less than 50% of total number of employees are situated in India or are resident in India;
and

- the payroll expenses incurred on such employees is less than 50% of its total payroll
expenditure.

Meaning of certain terms:

Term Meaning

Income (@) As computed for tax purpose in accordance with the laws of the country
of incorporation; or

(b) As per books of account, where the laws of the country of incorporation
does not require such a computation.
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Value of | (@) In case of an individually | The average of its value for tax
depreciable asset purposes in the country of incorporation
of the company at the beginning and at
end of the previous year; and

assets

(b) In case of pool of fixed | The average of its value for tax
asset, being treated as a | purposes in the country of incorporation
block for depreciation of the company at the beginning and at

end of the year;

(c¢) In case of any other asset | Value as per books of account

Number  of | The average of the number of employees as at the beginning and at the end
of the 